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elusion the facts support. It would be absurd to suppose that 
railroad officials would be so eager to enjoy their exemption as to 
one or two or a dozen free passengers, that they would consciously 
incur a vastly heavier liability in the case of the hundred or hundreds 
who pay. Here, too, experience has shown no relaxation of vigi- 
lance where the exemption has been upheld. When, therefore, as 
a condition of gratuitous carriage, one contracts with a passenger 
carrier to take upon one's self all risks, the consideration of public 
policy affords no true ground for refusing to enforce the contract. 
Indeed, a sound public policy would rather hold to their agreement 
parties who contract upon terms of perfect equality, and would 
maintain, as a vital principle of modern business life, freedom of 
contract. 

EXPRESS PACKAGES OF LIQUORS, C. O. D., AND THE ORIGINAL PACKAGE 

DOCTRINE. 

The rapidly developing practice of ordering intoxicating liquors 
sent C. O. D. through express companies, amounting to an abuse 
of the right of a consumer to purchase commodities in a foreign 
State and to receive same in the original package, has received a 
decisive check in the Supreme Court of Iowa. 

In the late case of State v. American Express Co. et ah, 92 
N. W. 66, the court held that C. O. D. shipments were not protected 
by the commerce clause of the federal constitution ; that the express 
company was the agent of the liquor seller for the transfer of title 
to the goods; that its act in making collection of bill therefor was 
unlawful under the prohibitory law ; that in collecting the purchase 
price for vendors the transportation company was in fact selling 
liquors at retail, and that the "Original Package" doctrine in such 
cases does not apply. 

On the doctrine thus laid down the court also in the case of 
Latta v. U. S. Express Co., 92 N. W. 68, ordered the abatement as 
a nuisance of the building wherein the express company conducted 
C. O. D. business in intoxicating liquors. 

A point raised was "whether a C. O. D. transaction should be 
deemed an absolute sale on the part of the vendor, with a provision 
for withholding delivery until actual payment, so as to preserve a 
lien for the price, or as an executory contract of sale which is not 
completed until actual delivery to the buyer." The court relied on 
the parallel case of State v. U. S. Express Co., 70 Iowa 271, wherein 
it was held that liquors so transported were the property of the 
consignors, and that the company was the agent of the shipper; 
and upon O'Neil v. Vermont, 144 U. S. 323, a similar case wherein 
a judgment of conviction against an agent connected with the sale 
was affirmed. The decision of Rhodes v. Iowa, 170 U. S. 412, the 
court said, did not militate against the conclusion. Rhodes v. Iowa 
is a leading case, which arose under the Wilson Original Package 
Act (26 Stat. L. 313), wherein the United States Supreme Court 
held that a box of liquors while in transit within the State from a 
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point without, before arrival and delivery, is protected against the 
State's power to condemn it, being interstate commerce. 

The Iowa mulct liquor law and anti-cigarette acts (see Iowa v. 
McGregor, 76 Fed. 956, and McGregor v. Cone, 104 Iowa 465; 
also Lawrie v. Tennessee, 82 Fed. 615, and Austin v. State, 101 
Tenn. 563), being the parents of the Original Package cases, it 
would seem that the effect of these Express Company cases would 
be far reaching and practically final. 

It was also lately decided in Iowa, State v. Hanaphy, 90 N. W. 
601, that the law prohibiting a traveling salesman from soliciting or 
accepting orders to be filled by a foreign liquor house, the goods to 
be shipped C. O. D., was not within the scope of the Wilson Act 
and unconstitutional as infringing upon interstate commerce. 

The lines are thus gradually being re-established in 'prohibition' 
States after the upheaval a few years ago caused by the Original 
Package decisions. 



STATE ANTI-TRUST LEGISLATION. 

The States are experiencing not a little difficulty with their 
anti-trust laws. While they unquestionably can, under their police 
power, pass laws against combinations for the purpose of monopoly 
and restraint of competition, still they have found it troublesome 
to determine just where to stop. On the one hand they can not 
make their laws so broad as to be oppressive and in violation of 
the freedom of contract guaranteed by the Constitution; on the 
other, they can not make them so narrow that they operate upon 
certain classes and exclude from their operation certain others, 
thus becoming discriminatory in violation of the Fourteenth Amend- 
ment. The tendency on the part of most of the State anti-trust 
laws thus far passed, is to exempt from their operation certain 
lines of trade and commerce peculiar to the particular locality. This 
tendency has proved fatal to the anti-trust laws of Texas, Nebraska 
and Illinois, which have all been declared unconstitutional sub- 
stantially on the ground that they were discriminatory. Texas 
made an exemption in favor of the original producer or raiser of 
agricultural products or live stock; Nebraska undertook to exempt 
assemblies or associations of laboring men; and Illinois made its 
law not to apply to agricultural products and live stock in the 
hands of the raiser. In re Grice, 79 Fed. 627; Ins. Co. v. Cornell, 
no Fed. 816; Connolly v. Union Sewer Pipe Co., 22 Sup. Ct. 431. 

The Supreme Court of Kansas has lately, by a divided court, 
decided the anti-trust law of Kansas, passed in 1897, to be con- 
stitutional. This law is different from the three mentioned above, 
in that it makes no exception in favor of any specific kind of 
commerce. Hence the question as to whether it is constitutional 
or not depends upon whether or not it is too broad. In other 
words — whether or no it does not itself unreasonably restrain trade 
and violate freedom of contract. In deciding this the court had 
no starting point save that it is unquestionably within the power of 



